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To make either of these documents you must be over the age of 18 years and have full legal capacity.  It is important that your Will and / or EPA is drafted as a formal 

legal document in conformity with the requirements of the Wills Act 1970 and the Guardianship and Administration Act 1990 and when signed, be witnessed by the 

appropriately qualified witnesses. The team at BNT Legal can assist you in providing further information and preparing your Will and / or EPA and we recommend 

it as an integral part of your estate planning. 

DO YOU NEED A WILL OR DOES YOUR WILL NEED UPDATING? 

 

If you die without a Will, your Estate does not automatically go to your spouse! 

Section 14 of the Administration Act 1903 provides a set formula for the 

distribution of your estate if you die without a Will. This formula will apply 

(unless contested which is costly) regardless of:  

 the quality / length of your relationship with this person;  

 the recipient's personal circumstances and status; and  

 whether there are more deserving people who you would rather have 

nominated to benefit from your estate.  

 

As circumstances change within your family (eg. childbirth, grandchildren, 

financial circumstances changing, receiving inheritance, tax / asset protection 

for beneficiaries, marriage, divorce or annulment of a marriage, children 

getting married or divorced), these factors can impact on the suitability or 

validity of your Will.  Some even revoke your Will. 

 

WHY HAVE A LAWYER DRAFT YOUR WILL? 

If a Will is not drafted correctly or in accordance with the requirements of the 

Wills Act, it can result in unnecessary and considerable costs to your Estate 

and the beneficiaries of your Will.  The provisions of the Administration Act 

can also apply to portions of your Will which are drafted incorrectly. 

 

A lawyer can:  

 advise on what circumstances your Will could be contested and how 

you can prevent or reduce the chances of this occurring, ensuring 

beneficiaries are adequately provided for; 

 ensure compliance with legal requirements so your Will is properly 

drawn up, your wishes are clearly expressed in the Will and the Will 

suits your current circumstances and correctly signed and witnessed;  

 advise on whether a current or old Will should be changed to reflect 

new circumstances.  

WHAT IS AN ENDURING POWER OF ATTORNEY? 

 

An Enduring Power of Attorney ("EPA") is a document where a person (called 

"the Donor") gives another person or persons (called "the Donee/s") the legal 

authority to make legal and financial decisions on their behalf. 

 

Your attorney therefore "stands in your shoes" and can do anything you could 

do, eg: sell and buy property, pay your accounts, attend to banking, manage 

investments, taxation and all other administrative matters. 

 

Legally, your attorney must act with diligence and in your best interests and 

keep full and proper records of the actions undertaken on your behalf. 

 

An EPA does not extend to health and wellbeing decisions. See “WHAT IS 

AN ENDURING POWER OF GUARDIANSHIP?” and “WHAT IS AN 

ADVANCED HEALTH DIRECTIVE?” 

 

WHY HAVE AN ENDURING POWER OF ATTORNEY? 
Accidents, illness or disability can happen suddenly without warning. It is not 

only disruptive but also means you need help from someone to manage your 

personal affairs. 

 

Without an EPA your spouse or partner will need to apply to the State 

Administrative Tribunal for authority to act, which means strict supervision 

and often lengthy delays and costs. Therefore, you should consider an EPA 

while you are healthy and in full control of your faculties. An EPA can only be 

signed whilst you have legal capacity and is "enduring" because it continues to 

operate when you are of unsound mind, illness or disability. 

 

Once you have lost capacity because of illness or disability it is too late to sign 

an EPA. Whilst you continue to be of sound mind, you can revoke the EPA at 

any time should you so wish. 
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To make either of these documents you must be over the age of 18 years and have full legal capacity.  It is important that your EPG and / or AHD is drafted as a 

formal legal document in conformity with the requirements of the Guardianship and Administration Act 1990 and when signed be witnessed by the appropriately 

qualified witnesses. The team at BNT Legal can assist you in providing further information and preparing your EPG and / or AHD and we recommend it as an integral 

part of your estate planning. 

WHAT IS AN ENDURING POWER OF GUARDIANSHIP? 

 

An Enduring Power of Guardianship ("EPG") is a legal document where you 

("the appointor") appoint someone (called "the guardian(s)") to make 

personal and lifestyle decision on your behalf, should you become incapable 

of making such decision yourself, such as where you live, the support services 

you have access to and the medical treatment you receive.  

 

An EPG operates in conjunction with an Advanced Health Directive. 

 

WHY WOULD I GIVE SOMEONE THIS POWER?  
It is the only way you can have control over who will make personal lifestyle 

and medical treatment decisions on your behalf if you are ever unable to do so 

yourself.  

 

FUNCTIONS OF ENDURING GUARDIAN(S)  
Your enduring guardian has power to (or restricted or limited decision making 

authority, depending upon your wishes e.g. your enduring guardian may make 

some of the decisions above but not others):- 

 decide where you live (whether permanently or temporarily) & who you 

live / associate with;  

 decide whether or not you work and, if so, any matters related to that work;  

 make health care & treatment decisions on your behalf ;  

 decide what education and training you receive;  

 commence, defend, conduct or settle any legal proceedings on your 

behalf;  

 advocate for and make decisions about the support services you access;  

 seek and receive information on your behalf. 

 

See also “WHAT IS AN ADVANCED HEALTH DIRECTIVE?” 

 

 

WHAT IS AN ADVANCED HEALTH DIRECTIVE? 

 
An Advance Health Directive (“AHD”) is a legal document in which adults 

can set out in writing their decisions about future treatment.  

 

If you do not have an AHD and you become so ill that you cannot make 

decisions or speak for yourself, you have no legal way of making your wishes 

known about when to withdraw or withhold life-sustaining measures.  

 

Treatment refers to any medical, surgical or dental treatment or other health 

care (including palliative care and life sustaining measures such as assisted 

ventilation and cardiopulmonary resuscitation).  

 

You can express your wishes in a general way or specific instructions For 

example, you can state:  

 general or particular treatment you do not want, religious, spiritual or 

cultural beliefs that could affect your treatment (such as if you have 

particular views about receiving a blood transfusion);   

 terminally ill or there is no possibility that you will recover / be cured and 

doctors believe you have only 12 months or less to live;  

 ill or injured or in a persistent vegetative / brain damaged state from severe 

and irreversible brain damage with no reasonable prospect that you will 

recover and be able to live without continuing life sustaining measures. 

 

You can also specify your wishes about palliative care which offers comfort, 

support and adequate pain relief to people who are dying.  Please note you’re 

your AHD cannot direct euthanasia.  An AHD may, however, hasten death by 

directing the circumstances when treatment should be withheld or withdrawn, 

provided that this is not inconsistent with good medical practice.  

 

 


